NATIONAL COUNCIL OF LEGISLATORS FROM GAMING STATES

COMMITTEE ON STATE-FEDERAL RELATIONS

NEW ORLEANS, LOUISIANA
FRIDAY, JUNE 3, 2005

DRAFT MINUTES


The Committee on State-Federal Relations of the National Council of Legislators from Gaming States (NCLGS) met at the Royal Sonesta Hotel in New Orleans, Louisiana, on June 3, 2005, at 8:45 am.  
Representative Bill Oberle from Delaware, Chair of the Committee, presided.


Other members of the Committee present were:



Rep. Nick Kotik, PA


Rep. Chris Sainato, PA


Rep. Tim Solobay, PA



Rep. James Buskey, AL 


Sen. Steven Geller, FL


Other legislators present were:



Rep. Becky Hutchins, KS

Others present were:



Susan Nolan, Nolan Associates, NCLGS Executive Director

MINUTES


The Committee voted unanimously to accept, as submitted, the minutes of its January 14, 2005, meeting in Duck Key, Florida.

FEDERAL GAMING INITIATIVES

Jonathan Slade of The Cormac Group, NCLGS Washington representative, began by stating that despite earlier estimates of an end to Congressional gridlock regarding gaming legislation, Republicans were still experiencing difficulty attributable to not only Democratic opposition but also intra-party division. 

INDIAN GAMING

Mr. Slade said that a leading lobbyist accused of over-billing several Indian tribes had since been the subject of hearings by the Senate Indian Affairs Committee.  The huge media attention caused by this scandal led to questions of how business was conducted in Washington and how lobbyists and legislatures interact, he said.  Mr. Slade further stated that Senator John McCain, the new chair of the committee, indicated that in the next thirty to sixty days legislation would be introduced about many issues related to Indian gaming. 

Mr. Slade said that issues likely to be addressed by the Senate Indian Affairs Committee include legislation to clarify the National Indian Gaming Commission’s authority to regulate Class 3 games and to define the technical standards for Class 2 machines.  He said that Senator McCain would also support legislation to enable the commission to review casino consulting agreements and to address the need for more resources to regulate these standards. 

According to Mr. Slade, the Inspector General of the Department of the Interior also testified before the committee about finalizing the investigation of the land to trust issue as well as about trouble experienced by tribes trying to acquire land for non-gaming purposes.  He said that a change in the law to prevent former Department of the Interior officials from immediately going to work for tribal officials was also discussed. 

In the House, Mr. Slade said the Chairman of the House Resources Committee proposed a bill that would give local communities, states and nearby tribes the ability to veto any new off-reservation casino in their area.  Other key factors discussed included ensuring that new casinos could serve as Indian economic opportunity zones that would exist where the poorer tribes reside and not in urban areas, he said. 
INTERNET GAMING 

Mr. Slade explained that the Internet Gaming bill, which had been around for some time, unfortunately, in his opinion, would not pass this Congress.  He said that Senator Kyle, who championed the bill, would likely introduce it again, but the next attempt would focus primarily on sports betting.  Activity on this issue on the state level is more likely, he said. 

Mr. Slade said that in a major breakthrough, the United States filed an appeal relating to a prior World Trade Organization (WTO) decision.  He explained that on a motion brought by Antigua, the WTO ruled that the United States had no regulatory authority regarding internet gaming due to its international ramifications.  An appeal of this decision found for the United States, so there is now no barrier preventing state or federal legislation efforts to curb illegal internet gaming, which could have international trade ramifications, he said.
STATE INITIATIVES  

Sue Schneider, of the Rivercity Group/Internet Gaming Council (IGC), said that several bills were pending in various state legislatures; including a Georgia bill that would allow for the purchase of state lottery tickets over the internet, and a recently passed Indiana bill blocking implementation of an Internet gambling operation.

Ms. Schneider also discussed a recently passed Nevada bill allowing the development of rules and regulations related to wireless gambling.  She explained that this would allow for gambling through a wireless device within a casino.  Ms. Schneider nevertheless expressed doubt as to whether this regulation would actually come to fruition, citing 2001 Nevada legislation seeking to regulate internet gambling that lost steam when its chief proponent left the movement to become Nevada Attorney General.

Another piece of legislation that Ms. Schneider found notable was a North Dakota bill seeking to regulate internet poker.  Though this proposal made it through committee it died on the House floor, she said, yet was notable as one of the few times a state took the prerogative to move a regulatory bill on this matter. 


Ms. Schneider addressed the recent U.S. appeal of the WTO decision, saying that the racing industry was in the middle of a number of conflicts on the subject.  She said that the U.S. defense of controlling public morality within its borders through gambling regulation was in part undermined by Antigua’s calling out the racing industry.  Antigua pointed to successful regulation of internet gambling, which, she said, was becoming a higher percentage of racing industry revenues.   
RECENT STATE-TRIBAL COMPACT
NEGOTIATIONS/RENEGOTIATIONS/REVENUE SHARING AGREEMENTS


Mark Van Norman, Executive Director of the National Indian Gaming Association (NIGA), said that Oklahoma had recently seen five new tribal state compacts.  He explained that this was seminal as, until recently, tribes were not able to obtain compacts within Oklahoma.  The legislature, the governor, and several tribal groups had developed an initiative that included a joint revenue sharing program. 

Governor Schwarzenegger had opened a dialogue in California regarding increased tribal revenue sharing, Mr. Van Norman said.  However, he said, the existing Indian Gaming Regulatory Act (IGRA) was very clear that Indian tribes, as sovereign governments, were not subject to state taxation and that revenue sharing should only go forward on a voluntary basis with the tribes, and then only when the tribes would benefit in doing so. 

Tribes in Minnesota, Mr. Van Norman said, also saw the governor call for tribal monies to be paid to the state.  He said these tribes had long-standing compacts with no end date and have viewed this request as an inroad on Indian sovereignty.  The tribes felt that a fair agreement was negotiated years ago, and that they had worked hard to develop their land and create new jobs, he said.

Mr. Van Norman said that as a result of the ensuing debate the Minnesota governor proposed a new state tribal casino located in downtown Minneapolis.  He said the proposed casino would be created outside of IGRA, with 60 percent of operating revenues going to the state.  The state legislature held that this was not good public policy, and had thus far voted down the proposal, he said. 
NIGC NEW CLASS II GAMING STANDARDS


Nelson Westrin, Vice Chairman of the National Indian Gaming Commission (NIGC), said Congress’ intent in recognizing the sovereignty of the tribes and providing the means to create a strong tribal government was a key facet in the Indian Gaming Regulatory Act (IGRA).  

Mr. Westrin stressed that IGRA was created to balance competing interests on the state, federal and tribal level, a difficult enough task without the eroded and ineffective mechanisms available to do so.  Among these mechanisms, he explained, was the definition between Class II electronic technologic aids and Class III gaming, versus facsimiles of any game of chance versus slot machines. 
Mr. Westrin stated that after over two years of pre-rulemaking consultation with tribal leaders, gaming manufacturers, vendor and state regulators, the NIGC was currently working on a fifth draft of proposed uniform classification standards, and on a second preliminary draft regarding uniform technical standards.  He also noted that assistance of a joint federal-tribal advisory committee had been instrumental in reviewing the various preliminary drafts and offering opinions based on its member’s expertise. 
Mr. Westrin said these proposed standards were originally to be published in March as part of the Federal Administrative Procedures Act rulemaking process with a formal comment period thereafter.  The rulemaking timetable, he said, had been indefinitely delayed due to the large number of comments received from tribes and states as well as a strong objection made by the Department of Justice. 
The Department of Justice claimed that the proposed NIGC classification standards were exceedingly liberal, and went too far in defining the permissible functions and characteristics that Class II technologic aids would be allowed to perform, Mr. Westrin said.  According to the Department of Justice, these standards would allow tribes to utilize computerized electronic player stations and linked client servers in connection with the play of uncompacted Class II bingo, pull tabs and similar games, he said.  The Department of Justice stance was that this would constitute prohibited gambling devices under the Johnson Act, he said. 
Mr. Westrin said the Department of Justice position is that the classification standards would essentially constitute an electronic player station, which would be a Class III electronic facsimile, and therefore could not be lawfully played without a compact.  He further said that though the Department’s position was not without some legal support, it had been repeatedly rebuffed by the federal courts. 
Mr. Westrin said that both Senator McCain and Senator Dorgan, during an April 27 Senate Indian Affairs Committee meeting, emphasized the need for the NIGC classification and technical standards.  Accordingly, he said the NIGC planned to publish both sets of standards in the Federal Register as proposed rules, with proposed revisions based on comments from the Department of Justice. 
Mr. Westrin further said that after an adequate public review and comment period, he expected the NIGC uniform classification and technical standards to be prepared into effective rule form by the end of the year. 

Mr. Westrin said that purported Class II electronic game player stations had been introduced in those states that had not been able to form compacts.  He said that Congress clearly intended there to be a distinction between Class II and Class III gaming, as evidenced in the plain language of IGRA. 

Mr. Westrin said the purpose of the proposed NIGC uniform standards was to draw a very clear, objective and verifiable distinction between Class II electronic technologic aids and Class III electronic facsimiles and slot machines that

· was consistent with the related legislative and judicial history

· ensured operational fairness, integrity and reliability
· established a uniform process for testing and determining classification and technical standards

Mr. Van Norman added that the history of Indian gaming was remarkably similar to that of Class II gaming.  He said that the American government used state lotteries to supplement their tax base while tribes used Indian gaming to supplement theirs.  After the development of the IGRA in 1988, he said, tribes were left in a situation where there was a requirement of good faith negotiation by the states yet some states chose not to negotiate.  As such, tribes residing in areas where they couldn’t develop compacts turned to Class II gaming, he said. 
Mr. Van Norman said that the NIGC would be best suited to look toward Federal court decisions in order to ensure that it stuck to existing precedent.  He said there was a difference of opinion between the NIGA and NIGC between the amounts of needed player interaction, though a dialogue between the groups was ongoing. 
ADJOURNMENT


There being no further business, the meeting adjourned at 10:00 am.  
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