NATIONAL COUNCIL OF LEGISLATORS FROM GAMING STATES

COMMITTEE ON PARI-MUTUELS

SAN DIEGO, CALIFORNIA
FRIDAY, JANUARY 6, 2006
DRAFT MINUTES

The Committee on Pari-Mutuels of the National Council of Legislators from Gaming States (NCLGS) met at the Hilton San Diego Resort in Mission Bay, California, on Friday, January 6, 2006, at 4:15 p.m.  

Rep. Vincent Lofink of Delaware, Committee Chair, presided over the meeting.
Other members of the Committee present were:


Rep. Pamela Thornburg, DE


Sen. Steven Geller, FL


Sen. Pete Brungardt, KS

Rep. John Evans, PA


Rep. Bill Oberle, DE


Rep. Chris Sainato, PA

Rep. Tim Solobay, PA

Others present were:


Susan Nolan, Nolan Associates, NCLGS Executive Director

MINUTES

A motion made, seconded and unanimously approved to amend the minutes of the June 3, 2005, committee meeting in New Orleans, Louisiana, to reflect that Sen. Geller had presided over the meeting.  The Committee voted unanimously to accept the minutes as amended.
IMPACT OF NATURAL DISASTERS ON PARI-MUTUELS

Kent Stirling, Executive Director of the Florida Horsemen’s Benevolent & Protective Association (HPBA) reported on the impact of the two major Hurricanes, Katrina and Wilma, on Florida’s tracks.  He said that Calder Racecourse was hit by both hurricanes and sustained severe damages.  He said that Katrina, with 75 mile-an-hour winds, peeled back a few barn roofs, but Wilma, with 90 to 100 mile-per-hour winds, resulted in pretty impressive damage.  He said that Wilma tore 61 roofs off of the 80 existing barns.  Damage to the building, including broken windows and water damage, totaled one-half million dollars, he said.  Mr. Stirling said the Fontana racing rail was partially destroyed, which prevented races running because jockeys would not race without the safety rail.  He said that Calder missed two days of racing with Katrina but were able to simulcast, and four days lost with Wilma, three of which Calder was unable to simulcast.  He reported that other damages incurred included the tote board destroyed and much signage destroyed.  He said that it will cost approximately $5 million to repair the barns and repair other incidental damages.  He said, as revenue sharers with Calder, Florida horsemen lost $200,000 in purses and breeders’ awards because of Katrina, and a million dollars from Wilma.  He said Calder’s losses included lost income from incidentals, including admissions and concessions, etc.  He said that this was compounded by industry losses, because when a signal disappears, more money is lost.

Steve Barham, Associate Coordinator of the University of Arizona Racetrack Industry Program, said that the Committee might want to explore the issue of disaster plans for racetracks.  He said that contingency plans for an event such as this and a public-private partnership to expedite the plans could be beneficial.  He suggested that legislators might want to look into educating the public and the industry regarding this matter.
BETTING EXCHANGES AND OFF-SHORE PARI-MUTUELS

Mr. Curtis Linnell, Wager Analyst for the Thoroughbred Racing Protective Bureau (TRPB), began his presentation with a disclaimer.  He said that TRPB is not a regulator, but a wholly owned subsidiary of the Thoroughbred Racing Association, which is owned by the racetracks in North America.  

Mr. Linnell said that betting exchanges generally refer to a person-to-person betting market in which individuals post amounts and values.  He said the exchanges are also described as an “EBay” of betting.  He said that Betfair is the leader of this industry worldwide and that currently Betfair does not accept accounts from US residents.

Mr. Linnell said that players can bet against other players on horses to win or not to win, or to offer their own bets and odds on the side.  He said it’s like bookmaking, as Sen. Geller had commented, except that you’re betting against other players.  He said that bettors and market players find it an extremely appealing type of betting, and it is exploding in the betting world.  He said that Betfair takes in five million pounds in matched bets, which is five percent of all turn-over in the UK.  

Mr. Linnell said that other exchanges do take US resident, such as a fledgling Costa Rican operation, but these are not competitive challengers to Betfair.  He said that if a competitive alternative to its liquidity emerged, Betfair would look to U.S. market.  He said that the US fixed odds betting market is primarily in sports, and within sports dominated by US football – which is already a low margin product.   
Mr. Linnell said that betting exchanges are not licensed in any U.S. states, though there are people getting around the laws to open the exchanges.  He said that no regulator has yet proposed theoretical rules governing exchange betting on horse racing, if hypothesized that if they were permissible, what those regulations should be.  He said that to get ahead of the curve, jurisdictions need to do that, at least the first one and possibly the second.
Mr. Linnell said that the U.S. industry associations are frightened that an external, off-shore source coming into the U.S. market and taking accounts would become a competitive alternative to horse racing.  He said that if U.S. companies are restricted from developing these exchanges, then there should be the necessary regulatory structure to restrict U.S. from placing bets.  He said that many in the industry think that if something happens to push Betfair into opening U.S. resident accounts, the market will be much like we see in today’s sports betting, with off-shore companies back-selling.
OFF-SHORE PARI-MUTUELS

Mr. Linnell said that off-shore pari-mutuels can be categorized into three very general groups, which are (1) foreign racetrack associations, (2) secondary pari-mutuel organizations (SPMOs) selling into their own national or regional markets, and (3) SPMOs back-selling into the U.S.
Mr. Linnell said that regarding off-shore SPMOs, a January 2005 Uvari indictment in New York named a couple off-shore SPMOs as having an important role in alleged illegal betting.  He said that concern has been expressed that off-shore SPMOs may also be a conduit for funneling illegal off-shore booking money into legal pari-mutuel pools—for “lay-offs.”  
Mr. Linnell said that same Uvari Indictment led the New York Racing Association (NYRA) to suspend business with a number of off-shore SPMOs, which continues to present day.  He said that a number of other Racing Associations did likewise.  He added that the New York State Racing & Wagering Board declared those same SPMOs not to be eligible to participate in NY hosted pari-mutuels.

Mr. Linnell said that interestingly this past November, the Oregon Racing Commission directly licensed one of these SPMO off-shore back-sellers under their multi-jurisdictional interactive tote hub legislation.   He said that to the best of his knowledge, this is the first time that one commission or regulatory board has prohibited doing business with a location and a second one licensed the location.  He said that what holds true for individual participant licenses in pari-mutuels may not directly hold true to company licenses.  

Mr. Linnell said that very few states have a regulatory strategy on the direct licensing or approval process of off-shore SPMOs, other than to delineate certain terms & conditions to the host racetrack association.  He said most of it has to do with the locations setting down the guidelines to the associations within their own states, saying that you can or cannot do business with a subset of locations.
In response to a question from Sen. Geller regarding takeout of racetracks as compared to that of betting exchanges and off-shore SPMOs, Mr. Linnell said that the UK imposes a commission on winning UK wagers and a levy on the exchange much like a bookmaking profit tax, but not on those made by U.S. citizens.
In response to a question from Rep. Oberle regarding the appeal of illegal bookmakers laying off money to the SPMOs, Mr. Linnell said that bookmakers get a rebate that they wouldn’t from a legitimate pool and also get to mitigate risk.
INTERNET GAMING ISSUES POST-WTO RULING

Mr. Ken Kirchner of the National Thoroughbred Racing Association (NTRA) said that in July 2003 Antigua filed with the World Trade Organization (WTO) a case against the U.S. alleging that violation of WTO policies with regard to free trade in the area of internet gaming.  He said that last March, the WTO issued a ruling finding the U.S. in violation of its policies regarding free trade, which is now under appeal.  He said that this ruling posed a number of interesting questions to the U.S. federal government, the states who traditionally regulate gaming, and to the individual U.S. gaming industries, including the pari-mutuel industry.  
Mr. Kirchner said the WTO decision maintained that the U.S. had agreed to free trade in the area of gaming.  He said that the U.S. disagrees with this, but somehow the U.S. trade representative failed to exempt gaming from a list of free trade issues when the U.S. joined the WTO.  He said that unlike 147 other countries, the U.S. is deemed the only country in the world with free trade regarding gaming.  He said that if the U.S., which is already inundated with online poker sites, online casinos and online horse racing, is deemed the only country where free trade is possible, it will likely see a significant expansion of gaming, and an influx of international gaming companies, actively advertising and pursuing customers in each and every state.  
Mr. Kirchner said that this is a very real problem.  He said that the WTO ruling maintains, despite the government’s protestation to the opposite, that the U.S. has permitted Internet gaming under the Interstate Horseracing Act (IHA).
Mr. Kirchner said that the WTO expects a decision by April 2006.  He said that options at this time include (1) inaction, in which case Antigua can go back to the WTO and seek trade compensation or other retaliation; (2) Congress or the President can conduct a hearing, and develop a resolution, etc., to justify continued “discrimination” against Antigua, which is not anticipated; (3) the IHA can be amended to prohibit foreign racing, which also is not anticipated; or (4) federal and state restrictions on Internet gaming, i.e., the Kyl bill, can be rescinded, which the horseracing industry would fight, as it has a carve-out.  

Mr. Kirchner said the ultimate solution is to remove gaming from the issues the WTO believes we have under free trade policies.  He said that such a removal of a services industry like this has never been attempted under the WTO.  He said it might require action that entails monetary compensation to the affected country, because other internet gaming-involved countries beside Antigua might want to apply under the issue, and that could involve billions of dollars.  He said that he doesn’t see Congress wanting to allocate monies to that.  Mr. Kirchner said that his industry is discussing with the U.S. trade representative a policy to resolve this.  He said that there is concern that if this ruling stands, Internet wagering from foreign countries could significantly increase.
In response to a question from Sen. Geller regarding U.S. arrests and prosecution of violators, Mr. Kirchner said he believes that it would be a government to government to issue and that U.S. courts would most likely side with U.S. policy regarding individual violators rather than side with the WTO ruling on the issue. 
FUTURE OF RACING IN NEW YORK

Mr. Dan Wray, Executive Director of Legislative Affairs for New York City Off-Track Betting (OTB), said that the six OTBs in New York represent two billion dollars of business and do 12 percent of the entire country’s handle.  He said that, as many know, the New York Racing Association (NYRA) has threatened bankruptcy and has appealed to the state legislature and the Governor’s office.  He said that NYRA will get a $30 million bailout to keep everything going for the next six months.  He said an ad hoc committee has been created to sell NYRA.  He said that NYRA is going bankrupt and not too far behind is the OTB.
Mr. Wray said that though this is true, he feels that NYRA and the OTB have two different stories to tell.  He said that NYRA has suffered from a lot of mismanagement, but the New York OTB has been successful in its management and has made the profits of a Fortune 500 company, which equate to $250 million dollars a year.  He said that the legislature took notice of this profit and that in 2003 when OTB asked for extra simulcast much like other tracks in New York, the legislature put an extra regulatory fee on the OTB, but gave money to the harness tracks, thus granting NYRA the right to keep the lowest takeout in the country.  
Mr. Wray said the OTB is pleading with the legislature for relief in 2006, as NYRA will be getting video lottery terminals, the harness tracks are getting racinos.  He said the OTB is paying out 75 percent of its money to racetracks, and it will hit the wall in the next few months without relief.  He said that the decisions that OTB makes in the near future will impact the racetracks that do business with the OTB.  He said that the two major organizations in New York are constantly haggling over a stagnant handle. 
ELECTRONIC SECURITY MEASURES

Ed Martin, President of the Association of Racing Commissioners International (RCI) said that RCI is a trade association representing all, with the exception of Texas, the racing regulators in the U.S., Canada, Mexico, Jamaica, Trinidad-Tobago and Puerto Rico.  

Mr. Martin clarified, on behalf of regulators and the New York State Racing and Wagering Board, that when the New York State Racing and Wagering Board decided not to allow the NYRA or other signals in the state to go to some of the secondary pari-mutuel organizations, it was not based upon the Uvari Indictment, but because they were conducting a reading that the Board did not authorize.  He said that it’s interesting to hear the argument that it’s the regulators’ fault that people were doing business with the SPMOs, because what the regulators did, not just in New York, but in state after state, was to take and approve applications from the tracks who made the decision to business with the SPMOs.  He said that it is no secret that state government finances are tight and that it’s an easy choice when you have to balance constituent needs such as education, healthcare, roads and senior citizen’s with travel to Antigua in February to do background investigations on SPMOs. 
Mr. Martin said that regarding rebates, the business arrangements between tracks and rebate shops are made by the tracks.  He said that if tracks are unhappy with a competitive advantage, then they should change how they price their product.  He said that does not require a regulator’s approval.

Regarding Betfair, Mr. Martin said that he was unaware of any jurisdiction in the country where approval was being sought for a betting exchange.  He said if this does occur, the question will be:  Does the statutory definition of a pari-mutuel wage pool allow a two-person pool?

Mr. Martin said that the Breeder’s Cup Pick Six scandal woke up the entire wagering business, as well as all the regulators, to realize that they needed to look at the pari-mutuel wagering system.  He said that this scandal showed the vulnerability of the system.  He said an independent monitoring system is required for lotteries, VLTs, and state-tribal compacts, but not on the pari-mutuel system.   He said that the scandal alerted the racing industry to a number of things and a result of that was a Juliani Partners’ study showing that a monitoring system and an independently-run national database was necessary.

Mr. Martin said that the New York racing and wagering board, along with the New York state police, found out that compromising of the wagering files had been occurring prior.  He said that tickets in an uncashed ticket file were also being changed, thus states and consumers were being ripped off also.

Mr. Martin said that an industry-proposed national office of wagering security has morphed into discussion of creating an office of racing integrity.  He said that state regulators, united in Tucson in December 2005, voted to create a national wagering monitoring service through a not-for-profit company called RCI Integrity Services.  He said that Florida is the only state to do so at present.  He said ESI, used in Florida and as a monitoring system for the Canadian pari-mutuel agency, is a partner with RCI in the endeavor.  Mr. Martin said that at the same time, states, including New York, are looking at the possibility of promulgating rules requiring wagering system operators to employ the services of an independent monitoring system.
Mr. Martin said that RCI also teamed up with an individual hired by the NTRA to advise it on how to make the monitoring system smart and to enable it to identify patterns and suspect individuals.  He said that regulators feel collectively that it is time to address this vulnerability, as it endangers the racing industry and exposes it to fraud and money laundering, as well as brings with it a homeland security implication. 

Mr. Martin said that sometimes it is easier to pass legislation than to promulgate regulation, and asked that NCLGS support a requirement that all wagering system operators employ the services of an independent monitor and that the data be deposited in a national database operated by the state regulators.
UNIFORM MEDICATION TESTING ISSUES
Mr. Kirchner provided the Committee with a document developed by Dr. Scott Waterman of the NTRA.  He said that one of the biggest issues facing state regulators and racing commissions in the country is that of medication and testing.  He said that the Racing Medication and Testing Consortium (RMTC) is attempting to provide uniform and national standards.  He said that to date, 13 states have adopted language following the RMTC guidelines, 15 are in the process of adopting the guidelines, two need significant legislative action, and the process has not yet started in nine other states.  He urged legislators to initiate the process in the states that have yet to do so.
Mr. Kirchner said that the RMTC has developed penalty language and is awaiting approval from the model rules committee of RCI for inclusion in the model rules.  He said that RMTC is moving toward model rules on withdrawal times for the 47 medications identified as therapeutic and necessary for continuation of a horse’s best interest.
Mr. Kirchner said that the RMTC, the only national source of funding for research, has raised over $600,000 for research at six different institutions, the University of Florida, University of Minnesota, University of Pennsylvania, University of Cal Davis, Ohio State University, and Texas Veterinary Laboratories.
Mr. Kirchner said at this time last year, the Big Event Team (BET) was instituted.  He said that BET investigators, working with TRPB, standardbred investigators, racetracks and racing commissioners, are supervising and policing backstretch issues and security matters with regard to medication at major events, such as the Kentucky Derby, the Breeder’s Cup, and other grade one events.  
Mr. Kirchner said that BET is also working on a best practices manual, which is believed will go a long way to improve each state’s security and policies at the racetrack level, including a security personnel training program.  He said that BET is looking at conducting confidential onsite evaluations at each racetrack
Mr. Kirchner said that one of the big issues for RMTC is improving post race testing and the creation of laboratory minimum standards.  He said the minimum standards will be established by a subcommittee of racing chemists and overseen by the RMTC.  He said the goal will be to create, for the first time ever, a benchmark which establishes a minimum number of screening techniques employed and drug coverage along with mandated detectable concentration of select drugs that all laboratories conducting post-race testing must be able to perform.

Mr. Kirchner said that the quality of testing varies significantly from one state to the next, and is only as good as the funding available to the laboratory.  He said that if a state is not able to do sophisticated Eliza tests, or only to do so on a small number of drugs, cheaters will get by in that state.  He said legislators should look at what their state racing commission is doing, how funding is allocated to testing and investigative work, and who is doing the testing in order to be confident that errors are not being made, that standards are being adhered to, and that cheaters are being caught. 
Ingrid Furman, Executive Director for the California Horse Racing Board, said that California uses University of Cal Davis for all testing.  She stressed that Dr. Waterman always emphasizes that surveillance is extremely important and that increasing penalties is vital as a deterrent.  She said that California has taken great strides in the last year, and she hopes that other states will support the efforts.

GREYHOUND ISSUES

Jack Cory of Public Affairs Consultants, representing the National Greyhound Association (NGA), said that two breakthroughs occurred regarding greyhound racetracks this year.  He said that Broward County, Florida, authorized slot machines at pari-mutuel facilities and that as a result, Hollywood Greyhound Park, recently renamed the Mardi Gras Racetrack and Gaming Center, will be among the tracks to offer slot machine gaming in 2006.  
Mr. Cory said that, unfortunately, the legislature failed to provide for purse enhancement for greyhound breeders, standardbred horse breeders and jai alai players in the legislature, making it the only state in the nation with gaming equipment in its pari-mutuel facilities without statutory authorization for purse enhancement.  He said that the Florida greyhound association will be working with other associations to correct this unequal treatment under the law in the 2006 legislative session. 

Mr. Cory said that a city referendum was held in West Memphis, Arkansas, in November 2005 subsequent to legislation that was passed in Arkansas, which would permit certain electronic games of skill such as video poker at Southland Greyhound Park.  He said that Delaware North, owner of the West Memphis facility, was supportive of the referendum that included a 14 percent purse enhancement for greyhound breeders.     
Mr. Cory said that efforts to add slot machines and other forms of gaming in Alabama, Kansas, Massachusetts, and Texas were unsuccessful in 2005, though it is anticipated that those states will see the issues again.

Mr. Cory said that only one major outbreak of kennel cough occurred in 2005.  He said that the situation from the preceding two years is greatly improved.   He said that the American Greyhound Council (AGC), to assist the industry, has unveiled a new program called the Greyhound Health Research and Information Network (GHRIN).  He said the website hotline will provide accurate information to all regulators.  He said that Dr. Fenwick, who recently left the University of Kansas and now is at Virginia Tech University, is working with the AGC to develop a vaccine.

Mr. Cory said that the running of the first million-dollar greyhound race in history is the top story for 2006.  He said the race, which will be staged at Derby Lane in St. Petersburg, Florida, on March 4, will offer a purse of $500,000.   He said that this purse will instantly set the record for the most money offered for a single greyhound race, the most money earned in a single year for a greyhound, and the most money earned in a single career for a greyhound.  He said that the race is expected to ignite the interest in the sport, attract media attention, and send a positive message that greyhound racing is still a major sporting activity in the nation.
Mr. Corey said finally that it is the 100th anniversary of the NGA, whose headquarters for the last 60 years has been located in Abilene, Kansas.   

ADJOURNMENT

There being no further business, the meeting adjourned at 5:45 pm.  
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